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Part I:
HSRC Commentary

What follows is a brief commentary of the Health Services Restructuring Commission’s (“HSRC”) draft working paper – “Implementing an Integrated Health System in Ontario: A Review of Legislative/Regulatory Implications”. The commentary is based on the Commission’s review of the following:

· the HSRC’s draft working paper (see Part II of this report);

· a review of the HSRC draft working paper by the Commission’s legal counsel, John Laskin, Tory Tory DesLauriers & Binnington; and,

· a discussion held by Commissioners at their May 1999 meeting. 

It is important to note that the Commission is not advocating the establishment of formalized integrated health systems (“IHSs”)  in Ontario at the present time; however desirable that may be, it is simply not doable in the near term. The need for greater coordination and integration of all health services, however, remains a critical goal if we are to improve the continuity of care and care delivery in this province. 

However, for those interested in contemplating the legislative/regulatory issues inherent in establishing IHSs as formal structures, the HSRC  has prepared the attached background paper that considers some of the legislative/regulatory issues associated with the establishment of integrated health systems.

The commentary and the HSRC draft working paper that comprise this report do not include specific advice or recommendations concerning the legislative/regulatory changes required to implement IHSs in Ontario. Rather, this material has been prepared for submission to the Minister of Health for the purposes of discussion. 

The draft working paper builds on an internal (confidential) background paper prepared by the Ministry of Health (April 1997) titled – “Integrated Health Systems in Ontario Draft Policy Framework” as well as a document released by the Ontario Hospital Association (KPMG & McMillan Binch, 1998) – “Pathway to Integration: Identifying Systemic Barriers”. 

Currently, there is no coordinated system of health care in Ontario. While hospitals, other institutions, agencies and health care professionals work together at a number of levels, there is little in place in terms of an identifiable ‘system’ or ‘structure’ to assist and support health care providers and organisations to function together in an integrated fashion for the benefit of patients, populations and communities. The ultimate goal of the HSRC vision of Ontario’s future health services system is to link “organizations, agencies and providers into an integrated, interactive and dynamic system”. 

The HSRC draft working paper reviews the possible legislative changes that may be required to support the development of an IHS in Ontario. For analytical and discussion purposes, the paper was structured around seven minimal characteristics that the HSRC has identified as being fundamental for developing IHSs. These are:

1.  Scope of service

2.  Financial and organizational flexibility

3.  Roster of enrolees

4.  Information systems

5.  Funding

6.  Relationship to fee-for-service

7.  Primary care focus

While there are some barriers to implementing integrated health systems in Ontario, the biggest barriers relate more to issues of governance, leadership, and ‘political will’ rather than  legislative/regulatory issues. The HSRC believes that although there is a fair bit that could be done given ‘good will’ without legislative levers (e.g., establishment of joint committee structures), there is no real legal authority in place currently to establish IHSs. Thus, vertical integration is in many ways frustrated by the lack of current restrictions that prevent the Minister from delegating his/her powers. 

A key lever required to put IHS structures in place relates to the devolution of authority to distribute money allocated by the Legislature under the ‘vote’ system to third parties or to make regulatory decisions at any level below the Minister of Health.  In particular, the HSRC believes that legislative changes would be either necessary or, in some instances, desirable to:

1. Establish and regulate IHSs;

2. Provide for the governance and management of IHSs;

3. Authorize IHSs to allocate public funds;

4. Authorize IHSs to exercise regulatory authority;

5. Authorize IHSs to provide health services;

6. Facilitate amalgamations of various types of health care providers to form IHSs;

7. Facilitate alliances or “partnerships” between various types of health care providers to form IHSs; 

8. Address individuals’ access to services (depending on the conditions, if any, attached to receiving health services from an IHS);

9. Facilitate appropriate payment arrangements for services provided by or through IHSs;

10. Address the potential limitations on membership of the boards of IHSs arising from their charitable status; and,

11. Provide for appropriate sharing and protection of personal health information.

Each of these changes, as reviewed by the HSRC, is discussed below.

1. Establishment and Regulation of IHSs 

The Commission’s Vision (see Appendix I) contemplates that the provincial government will assume responsibility and accountability for a more integrated health services system by, among other things, establishing overall direction through legislation, policy, and regulations. In other words, the provincial government will provide governance to the system!

Current Ontario legislation provides for the exercise of provincial responsibility and accountability in the public interest through licensing, or otherwise formally authorizing entities of various kinds to provide health services. There is no comprehensive statute, but rather a series of statutes applicable to specific types of health care providers. The legislative framework also appears to assume, in many instances, that specific types of providers will provide, and be limited to the provision of, specific types of services.

For example, the incorporation of a public hospital requires the approval of the Minister under the Public Hospitals Act.  There is a separate approval regime under the Community Psychiatric Hospitals Act  for community psychiatric hospitals.  Nor does anything in the Public Hospitals Act apply to a private hospital under the Private Hospitals Act or an independent health facility under the Independent Health Facilities Act.  Independent health facilities must be licensed under the Independent Health Facilities Act.  However, both the Act and the regulations limit the application of that Act to certain types of independent health facilities. These do not include homes for special care established, approved, or licensed under the Homes for Special Care Act, a nursing home operated or maintained under the authority of a licence issued under the Nursing Homes Act, a house used as a private hospital under the authority of a licence issued under the Private Hospitals Act or a facility designated as a psychiatric facility under the Mental Health Act.

There is also provision in each licensing or authorization regime for the removal of authority to provide health services in the public interest, either by revoking the license or requiring that the provider cease providing the services. There is no similar (or any other kinds of) legislation in place for IHSs.  Nor does it appear that any of the current legislation would likely be sufficiently flexible to authorize other entities to carry on all of the functions contemplated for an IHS.  

Legislation authorizing entities to operate as IHSs therefore appears to be required to put in place a framework for provincial responsibility and accountability.  Legislation also appears to be required to provide for the termination of authority in the public interest to operate as an IHS.

The HSRC draft working paper suggests that IHSs could be established using the Corporations Act.  This is only partly correct.  The Corporations Act provides a vehicle for the creation of corporate entities that could, if given appropriate recognition or authority, operate as IHSs.  It does not, however, provide for the conferral or withdrawal of that recognition or authority.  Additional legislation is required for those functions.

2. Governance and Management of IHSs

The current legislative regime sets out governance requirements for various types of health care providers, supplementing the default governance provisions contained in the general or special legislation under which they are incorporated.  For example, the Public Hospitals Act contains a series of provisions regulating the operation and accountability of hospital boards, which add to the requirements that are applicable under the Corporations Act to those hospitals that are corporations without share capital incorporated under that legislation.  The Commission has, through directions, added further governance requirements, most commonly the requirement for a community-representative board.  

In view of the role in the public health system that IHSs would play, legislation would be desirable specifying appropriate governance and accountability structures and requirements.  The legislation should include such ancillary provisions as those now applicable to specific types of providers protecting board members from liability for the good faith exercise of their responsibilities.

3. Allocation of Public Funds  

One of the functions contemplated for IHSs is the receipt of public funds and their allocation to providers of health services to defined populations. Under current Ontario law only the Minister of Health has the authority to allocate funds. He or she is not entitled to delegate this authority.  Legislative changes would therefore be necessary to enable IHSs to carry out the authority to allocate funds.

4. Exercise of Regulatory Authority

A further function contemplated for IHSs is the granting of certain approvals and the exercise of other regulatory authority now vested by statute in the Minister. Legislative changes would be necessary to authorize IHSs to carry out this function.

5. Provision of Health Services 

In certain circumstances, IHSs may themselves act as providers of health services.  As already mentioned, current Ontario legislation assumes that certain types of services will be provided by certain types of providers; for example, inpatient acute care by public (or, residually, private) hospitals.  To the extent that IHSs would be providing these services (if an IHS owned a hospital or nursing home, for example) it would at a minimum be desirable for them to be authorized expressly to do so.  This would avoid any claim that they were exceeding their authority.

6. Amalgamations of Health Care Providers  

As the HSRC draft working paper and the OHA paper point out, the current legislation appears to limit both the ability of public hospitals to amalgamate with other health care providers, and the ability of health care providers generally to amalgamate with other health care providers not operating under the same statute. If amalgamations are to be one technique for the formation of IHSs, these legal barriers must be cleared away by changes to the legislation to facilitate amalgamations among different types of providers.

7. Alliances or “Partnerships” among Health Care Providers 

IHSs might also be formed through alliances or “partnerships” among, rather than formal amalgamations of existing health care providers.  There is currently no satisfactory legislative framework to permit or facilitate the formation of alliances or partnership arrangements, even between similar types of providers.  As a result, where alliances are formed (such as those now in place between public hospitals) questions arise concerning such matters as the streaming of and accountability for funds, ultimate accountability for the programs provided by the alliance or partnership, and resolution of disputes between participants in the arrangement.  If IHSs are to be formed through alliances or partnerships, it would be desirable to establish by legislation a clear set of ground-rules for their formation, operation and accountability.

8. Individuals’ Access to Services 

As conceived by the HSRC, each IHS would be given the mandate to meet the total health needs of a defined, registered or rostered population.  An enrolment model that allowed individuals to choose their IHS and to receive services from their choice of IHS and non-IHS-providers would not contravene current legislation with respect to access to services. However, if it were intended that there be even temporary restriction on an individuals’ right to obtain health services other than from the IHS in which they were an enrolled member – whether by joining or using another IHS or by obtaining services from a non-IHS provider – then legislative changes would likely be required. If it were intended that every Ontarian were to be registered or enrolled with an IHS (as conceived by the HSRC), legislative authority would be required to implement that intention.

There are two potential legislative limitations on the ability to restrict individual access to health services.  First, section 13 of the Health Insurance Act recognizes and preserves the right of an insured person to chose his or her own physician or practitioner.  Second, the Canada Health Act includes accessibility among the criteria for receipt of the full federal cash contribution towards provincial health insurance plans.  To satisfy this criterion, the province must provide insured health services on a basis that “does not preclude, either directly or indirectly whether by charges made to insured persons or otherwise, reasonable access to those services by insured persons.”  In view of the flexibility of the “reasonable access” requirement in the federal legislation, it appears that the Health Insurance Act would present the greater obstacle if restrictions on access were to be contemplated.

9. Payment for Services 

Among the issues identified in the Commission’s Vision paper is physician compensation in an IHS environment and, in particular, the need to align incentives to ensure effective and efficient care. Depending on the manner in which IHSs provide services, and the manner in which physicians and others providing services under the umbrella of IHSs are to be compensated, a number of other payment issues might also have to be addressed.

As the HSRC draft working paper points out, current legislation contemplates payment of physicians on other than a fee-for-service basis.  Section 2(2) of the Health Insurance Act authorizes the Minister of Health to enter into arrangements for the payment of remuneration to physicians and practitioners rendering insured services to insured persons on a basis other than fee-for-service.  Section 3 of the Health Care Accessibility Act authorizes the Minister to enter into agreements with the OMA for methods of negotiating and determining the amounts payable to physicians under OHIP, and also provides for the making of regulations authorizing similar agreements between the Minister and other persons or organizations.

If physicians providing services under IHSs are to be compensated on a basis other than fee-for-service, then it will be necessary either to ensure that the payment method is consistent with the arrangements or agreements now in force, or to secure appropriate changes. If IHSs themselves are to determine payment arrangements, then legislative changes would be required to authorize IHSs rather than the Minister to do so.  Depending on the scope of the authority that IHSs are to have, it might be sufficient to adopt regulations under the Health Care Accessibility Act providing for compensation to be determined by agreement between the Minister and IHSs. 

Other elements of the payment scheme now in force might also require amendment.  For example, section 2(3) of the Health Care Accessibility Act now prohibits a hospital from accepting payment for rendering an insured service to an insured person unless permitted to do so by the regulations.  Regulations have been adopted permitting hospitals to accept co-payments for accommodation and meals for chronic care patients.  If services now provided by hospitals are to be provided by or through IHSs, the legislative regime will have to be reviewed to ensure that it appropriately takes account of changes in the identity of the service provider.

10. Implications of Charitable Status 

It is assumed that IHSs operating as corporations will wish to be designated as charities.  The law treats charities as trusts, and imposes on members of the board of a charity the obligations of trustees. This means that the strict conflict of interest rules applicable to charities may preclude membership on the board of an IHS of individuals or representatives of entities providing services to or on behalf of the IHS, absent court approval.

Recent amendments to the Charities Accounting Act authorize the Attorney General to make regulations providing, in effect, for deemed approval of acts on the part of a charity that would otherwise require approval of the court.  If it is thought desirable both that IHSs be able to obtain charitable status and that these restrictions on board membership not apply, then a regulation should be made to authorize providers under the umbrella of an IHS to be members of its board.

11. Sharing and Protection of Information 

As the HSRC draft working paper and the Ministry discussion paper point out, it will be necessary to ensure that both the current legislation relating to health information and the proposed Personal Health Information Protection Act, if enacted, take account of IHSs by facilitating appropriate information flows to and from IHSs and providing appropriate protections for personal health information held by IHSs.

* * * *

As the discussion above indicates, with limited exceptions the changes required to facilitate and accommodate the advent of IHSs would require amendments to legislation rather than merely to regulations.  

The HSRC draft working paper refers to omnibus legislation and sequential amendments as two alternative means of achieving the necessary changes. Inevitably, amendments would be required to a large number of statutes.  These changes could readily be effected, in accordance with past practice in similar contexts, as part of one overall act to establish and regulate IHSs.  It would be much more cumbersome to proceed by way of separate acts sequentially amending each of the statutes requiring amendment. Going this route seems to offer no real advantage, since the overall goal of establishing a legal framework for the operation of IHSs would be clear in any event.

It is also likely, however, that there would be one overall IHS statute rather than a series of IHS provisions grafted on to existing legislation like the Public Hospitals Act and Independent Health Facilities Act.  This approach would be consistent with past legislative practice.  No doubt the statute would not be entirely comprehensive, since cross-references in other statutes would be required.  However, in light of the particular role that IHSs would play, an overall IHS statute would be the best means of ensuring a coherent and accessible statement of the legal framework for their establishment and operation.

The HSRC believes that there would be greater support for developing a broad regulation that would permit the Minister of Health to authorize certain organizations/structures to carry out certain functions and cut through current ‘lines of authority’ (i.e., amendments to the Ministry of Health Act or establishment of an IHS Act). This ‘top down’ method would likely be the preferred option, rather than rebuilding current legislation from the ground up. Future commission-like structures could, for example, be allocated responsibility for decision making, including authority over funding control.

Other considerations

What role could private sector involvement have in an integrated health system? 

There does not appear to be any real clash in preserving/enhancing the role of the private sector in the provision of health services within an IHS structure. 

How could new structures be accountable to the people served and/or the government? 

Accountability to the legislature can be achieved through enactment or regulations that set-out criteria to be followed and monitoring/policing of criteria (i.e., Health Care Accountability Act). There are numerous ways to achieve public accountability including public election of members to new structures, etc. This accountability structure varies from structures like Public Utility Commissions to Ontario Hydro.
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Part II: Implementing An Integrated Health System in Ontario –  A Review of Legislative/Regulatory Implications
Health Services Restructuring Commission

Draft Working Paper 

A.  MINIMAL CHARACTERISTICS OF AN INTEGRATED HEALTH SYSTEM
In its Vision1 document the Health Services Restructuring Commission (“HSRC”) described the future Ontario health system as a “series of inter-connected integrated health systems and integrated academic health systems.” These ‘systems’, comprised of groups of hospital and community health organizations, were viewed as being responsible for the health care of a defined population. 

For purposes of discussion and analysis, the HSRC has identified seven minimal characteristics that form the basis for development of an integrated health system.2  These are:

1.  Scope of service

2.  Financial and organizational flexibility

3.  Roster of enrolees

4.  Information systems

5.  Funding

6.  Relationship to fee-for-service

7.  Primary care focus.

The legislative/regulatory implications for each of the above characteristics are discussed below.

B.  LEGISLATIVE/REGULATORY IMPLICATIONS 
1. IHS Characteristic: Scope of Services

It is assumed that there will be a number3 of IHSs in Ontario responsible for the provision of comprehensive health services to a rostered population.  Each IHS will be comprised of various types of health care providers (such as hospitals, long-term care facilities and community service providers) who will enter into various types of relationships with one another (e.g., corporation, contractual agreement).

Since the IHSs will be responsible for handling public funds and assuming a broad level of decision-making for expenditure of these funds, these ‘entities’ will need to be statutorily established, or at a minimum recognized in statute.4  This can be accomplished through:

(a) amendments to the Ministry of Health Act, R.S.O. 1990, c. M.26, 

(b)  a new Act, or 

(c) the Corporations Act, R.S.O. 1990, c. C.38.

a.  Amendments to the Ministry of Health Act, R.S.O. 1990, c. M.26
Amendments to the Ministry of Health Act could be accomplished in the same manner that the HSRC and the District Health Council (“DHCs”) corporations were formed.  That is, the Ministry of Health Act could be amended to include provisions that the Minister may establish or recognize structures known as IHSs. 

The advantages of amendments are:

· a bill does not need to be drafted, passed through the necessary legislative steps and be proclaimed

· it takes less time to pass amendments then to draft new legislation.

b.  New legislation
A new Act (eg. Integrated Health System Act, hereinafter the “IHS Act”) could:

· create a structure known as an IHS5, or assign IHS recognition to a structure

· describe the relationships and reporting duties of the IHS to the Ministry of Health

· apply to all IHSs in the province

· describe the relationship with DHCs.6 

The purposes of the IHS Act could be:

· to assure the rostered population that the public’s health agenda is predominant

· to ensure that insured health care services are accessible to the rostered population

· to permit each IHS to organize, deliver, purchase and integrate health care services that are responsive to the needs of the rostered population and respects the values, skills and abilities of its providers

· to ensure that public funds for health care services are delivered in an appropriate and fiscally responsible and accountable manner

· to describe the receipt and management of money from the Ministry of Health based on a capitation system

· to outline that the IHS is financially accountable to the Ministry of Health and providers are financially accountable to the IHS

· to implement the principles and policies set-out by the Ministry of Health

· to prohibit the IHS from restricting membership into the IHS

· to establish the Integrated Academic Health Systems to promote, coordinate and provide leadership in education, research, and professional development in the management and improvement of health care services.7
Regulations to the Act could include the following; that:

· the IHS focuses on the provision of primary care services8 while providing a comprehensive package of services9
· each provider files their short-term and long-range operating and capital plans and budget for review and funding approval to the IHS 

· each provider is responsible and accountable for the quality of the care and services it provides

· the IHS is responsible for publishing information on its activities, service quality and health outcomes.

The advantages of a new IHS Act are:

· one comprehensive piece of legislation

· the IHS can use the money it receives from the Government based on the needs of the rostered population 

· the Ministry of Health can focus on macro budget decisions and allocate decision-making for resource allocation decisions at the local/regional level to IHSs

· makes the IHSs accountable for their own decisions

· provides permanence and independence   

c.  Corporations Act, R.S.O. 1990, c. C.38
IHSs could also be established using the Corporations Act.  In this case, the IHSs would be established following the necessary steps under the Act to create non-share capital corporations.  This would involve, for example, naming the corporation, drafting letters patent and by-laws.  The advantage of this approach is that the legislation is already in place.  A disadvantage is that each IHS would be required to go through the necessary statutory requirements.

Discussion

Regardless of which of the above options is pursued, each IHS will be delegated certain responsibilities and functions.  The main responsibilities of the IHS would be, for example:

· the effective and efficient operation of the IHS in accordance with policy, guidelines, standards and legislative directives of the Ministry of Health

· to receive funds from the Ministry of Health

· to establish formal alliances among a number of health service providers such as hospitals, community agencies, long term care facilities and practitioners (primary care organizations)

· to distribute funds from the Ministry of Health to its providers

· to be committed to meeting the need for health services of the population served, and be held accountable for its health.

Functions of IHSs could include:

· assessing the needs of the health status of the rostered population

· assessing the resources available, such as human resources, technologies and facilities

· assessing current health services

· determining any overlapping or gaps in services and resources

· evaluating programs provided by the providers.

Discussion Point:

· How should IHSs be statutorily recognized or established: via amendments to the Ministry of Health Act, a new Act, or the Corporations Act?

2.  IHS Characteristic:  Financial and Organizational Flexibility

In an integrated health system health organizations would have both financial and organizational flexibility.  This flexibility would allow providers to choose the form under which they will provide their services.  For example, a provider might choose to supply health care services as a corporation or to amalgamate10 or to form a new corporate entity or to enter into a working relationship with another provider(s) through a contract, cooperative11, partnership, alliance or joint venture.12 

In order to address the IHS characteristic of providers having financial and organizational flexibility, attention will need to be paid to the (a) effect of providers forming a new corporate entity and amalgamation under the current legislative system, and (b) necessary legislative changes required to permit amalgamation and the formation of a new corporate entity.  These are discussed below.13
a.  Formation of a new corporate entity and amalgamation
Currently, most provider organizations are governed by  their own legislation.  For example, public hospitals are bound by the Public Hospitals Act, R.S.O. 1990, c. P.40; nursing homes are bound under the Nursing Homes Act, R.S.O. 1990, c. N.7 and independent facilities under the Independent Health Facilities Act, R.S.O. 1990, c. I.13 and so on.  To permit IHS providers that come under different legislation (e.g., a hospital and a long-term care facility) to amalgamate and form one corporation, or to form a new corporate entity, the legislation currently in place governing these providers as individual entities would have to be amended.   Section 4 of the Public Hospitals Act, for example, restricts the amalgamation of hospitals to other hospitals.14, 15 

In addition, where providers under different legislation (e.g., a hospital and long-term care facility) form a new corporate entity, the legislation currently governing them as individual providers would no longer apply since they will have formed a “new” entity.  This “new” entity, however, has to be accountable.  This entity needs some kind of statutory basis whether in a new statute  (e.g., IHS Act) if the Corporations Act does not or can not apply.  If, however, dissimilar providers amalgamate then (a) it may be necessary for some providers to be exempted from certain statutory sections of their specific legislation, or (b) the accountabilities under each of their specific legislation would continue to apply to the amalgamated entity.

For example, if a hospital and long-term care facility amalgamate16, then the Board of this amalgamated structure (a) could be exempted from, for example, certain administration provisions under the Long-Term Care Act, 1994, S.O. 1994, c.26 and Public Hospitals Act or (b) the provisions of both Acts would have to be complied with by the Board of the amalgamated structure.  The latter may cause conflict as the Board members would be governing one facility and be accountable under two different pieces of legislation.

b.  Specific Legislative Changes to Support Amalgamation and/or New Corporate Entities
To allow providers to amalgamate or create new corporate entities changes will be required to the following Acts:

i.  Corporations Act, R.S.O. 1990, c. C.38

Currently section 113 of the Corporations Act states:   

113.‑‑(1) Any two or more companies, including a holding and subsidiary company, having the same or similar objects17 may amalgamate and continue as one company.

This means that corporations, including non-share capital corporations, must have the same or similar objects in their letters patent before they can amalgamate.  It does not, however, mean that the business or the affairs of the corporations must be the same.18  If the objects are dissimilar one of the amalgamating corporations must file supplemental letters patent to amend its objects such that they are similar to the other(s).   

If hospitals and nursing homes, for example, are generally considered to have dissimilar objects and if the filing of supplementary letters patent cannot correct this (because the objects cannot be so drafted) then the Corporations Act would need to be amended to allow for the amalgamation of unlike corporations whose objects deal with the delivery of health care services.  If, however, hospitals and nursing homes can draft their objects through the filing of supplemental letters patent to render them similar then no changes are required to the Corporations Act.

This amendment to the Corporations Act will be important for corporations that wish to amalgamate within an IHS.  This amendment is less relevant where providers in an IHS continue as individual corporations whose services are integrated through an alliance agreement. 

Where the corporation filing the supplemental letters is a charitable corporation, approval of the Public Guardian and Trustee is required before the supplementary letters patent are submitted to the Companies Branch.19
ii.  Public Guardian and Trustee Act, R.S.O. 1990, c. P.51

Pre-application review by the Public Guardian Trustee (“PGT”): Applications for letters patent (and supplemental letters patent) for charitable incorporations must be approved by the Office of the Public Guardian and Trustee before the Ministry of Consumer and Commercial Relations will issue letters patent.20  Thus, if a charitable corporation wants to amalgamate with another corporation and this requires filing supplemental letters patent, then approval by the PGT would be required prior to filing the application.  

It has been noted that the PGT may take a dim view of a charitable hospital integrating with another entity; therefore, the review and approval by the PGT should be tempered.21  This could be resolved through establishment of a new statute (e.g., IHS Act) and/or through amendments to the PGT Act and/or Charities Accounting Act, R.S.O. 1990, c. C.10.  

Post-application referral from Companies Branch to other interested government agencies:

Incorporation of non-share capital organizations is at the discretion of the Crown and is not a matter of right. Thus, each application is reviewed on its individual merits (ss. 4, 5, 9 of the Corporations Act give the Minister of Consumer and Commercial Relations discretion to issue letters patent and supplementary letters patent).  That is, the Ministry of Consumer and Commercial Relations has the authority to refer applications to other ministries or agencies.  Therefore, if IHSs are created under the Corporations Act, then the approval of various ministries will likely be sought before letters patent are granted because the IHSs will be involved in activities that are of interest to a number of government ministries and because their activities will be regulated by legislative mandate.

iii.  Public Hospitals Act, R.S.O. c. P.40

Hospitals under the Public Hospitals Act (“PHA”) are required to seek ministerial approval for numerous activities.  In an integrated health system this approval could (a) remain with the Ministry of Health but be subject to input from the IHS to which the hospital belongs or, (b) be delegated to an IHS ‘structure’.  Both options will require amendment to the Ministry of Health Act or could be included in a new IHS Act.  These are discussed more fully below.

There appears to be an internal conflict between sections 4(1) and 7 of the PHA.22  Section 4 indicates that hospitals must have Ministerial approval before they can amalgamate while section 7 states that every hospital has the power to carry on as authorized by the Act under which it was created.  His Honour Osler has stated that nothing in the Corporations Act creating the Hospital derogates from the rights given to it under the Corporations Act to carry on its business and that section 7 of the PHA unnecessarily reinforces this.23   The result is that, except for property subject to the PGT, hospitals have an unfettered power to deal with their assets as allowed under the Corporations Act subject to necessary approval from the Minister. 

This means, therefore, that any hospital corporation that wants to amalgamate must have ministerial approval.   This approval, and any others24, required by hospitals from the Minister could be subject to or emanate from the IHS.  This could be done through amendments to the Ministry of Health Act or in the drafting of a new Act.

iv.  Ministry of Health Act, R.S.O. 1990, c. M.26

In order to make clear the responsibilities and accountabilities of the Ministry of Health, the Ministry of Health Act would need to be amended25 to outline that the Minister is responsible and accountable for:

· establishing overall direction for provincial health care through legislation, policy, regulations, guidelines, standards, including performance measures

· developing and maintaining an information system

· developing and maintaining a provincial capitation funding formula

· provision of funding to the IHSs, with the exception of special care populations

· provision of funding for the Integrated Academic Health Systems.26
v.  Long-Term Care Act, 1994, S.O. 1994, c.26 (Community Care Access Centres)

Community Care Access Centres (“CCACs”) are not currently described in legislation. CCACs are non-profit corporations under contract with the Ministry of Health to arrange long term and home care services in the community.  The operation of CCACs focuses on purchasing services via Requests for Proposals (“RFP”).  That is, CCACs enter into contracts with multiple providers.  In the CCAC framework, providers of services are restricted to providing services and can not also purchase services while purchasers of services cannot also provide services.  These issues, as well as not being described in legislation, raise questions, therefore, about the degree of integration of health services that can occur.

To overcome these issues it would be necessary to amend the Long-Term Care Act or introduce a new Act describing CCACs and their services.  Currently, steps are under way to include CCACs in the re-drafting of the Long-Term Care Act.

vi.  Other Legislation

There are many statutes in Ontario that legislate the activities of health care facilities, such as the Homes for Special Care Act, R.S.O. 1990, c. H.12; Homes for the Aged and Rest Homes Act, R.S.O. 1990, c. H.13; Independent Health Facilities Act, R.S.O. 1990, c. I.3; and Private Hospitals Act, R.S.O. 1990, c. P.24.  Many of the statutes administered by the Ministry of Health do not set out incorporation requirements, however, licensure is required in order for the health facility to operate.

All the statutes (and regulations) that require approval or licensure from the Ministry of Health would need to be amended if approval for the building, selling, purchasing, etc. and license requirements are to be dependent on approval from the IHS.  That is, the issuance of licenses and approvals could remain a Ministerial function, however, approval or licensure could be subject to input from the IHS.  Alternatively, amendments to these Acts (or through a new statute) could be broader to actually delegate from the Ministry the approval/licensure power directly to the IHSs.

All acts (and regulations) that provide for payment of monies, grants and/or loans would also need amending if such payments are to emanate from the IHS.27
Discussion points:

· Should amendment to section 113 of the Corporations Act be sought, regardless if the objects of letters patents of dissimilar providers can be drafted similarly enough?

· Should the reviewing function of the Public Guardian and Trustee be legislatively amended to assist providers in amalgamating?

· To what degree should the Ministry of Health retain the decision-making authority regarding approval, licensure and the granting of loans?

· What steps need to be taken to provide a statutory foundation for CCACs or will the amendments to the Long-Term Care Act be sufficient?  

3.  IHS Characteristic: Roster of Enrolees

a.  Key Considerations
Under the Canada Health Act, R.S.C. 1985, C‑6, all Canadian residents are entitled to reasonable access to comprehensive health care services at public expense. In addition, under the Health Insurance Act, physicians are not required to treat individuals and individuals are entitled to choose their own physicians or practitioners.  This means:

· each IHS will have to provide all the necessary insured services itself, or it must purchase those services it does not provide, or it must institute a system for individuals to access the necessary service from another IHS

· that the roster can not be a mandatory system

· a mechanism will be needed for individuals to enroll with an IHS (one method could be through contractual agreement whereby individuals enter into a contract with their general practitioner)

· the degree to which individuals will be restricted, if at all, to receiving care from providers within their IHS must be considered

· when services are purchased from another IHS, consideration of who (i.e., individual or the IHS) will make the decision as to which provider services should be purchased is needed

· individuals can not be directly or indirectly impeded to reasonable access to insured services whether by charges or otherwise

· a system is needed to deal with payment of services when individuals receive a service outside of their IHS, bearing in mind the previous point.

These issues can be resolved through contractual agreements, statutory amendments, in a new Act, and/or policy guidelines.

b.  Other considerations
Given IHSs will likely be involved in the collection of data about their rostered population, attention may be needed on how this data can be collected.  For example, capitation funding at a minimum is based on knowing enrolees’ age and gender.  Other information related to determinants of health (i.e., socio-economic data) may also be required.  This information could be collected, for example, under amendments to current legislation, such as the Vital Statistic Act R.S.O. 1990, c. V.4 and the Statistics Act, R.S.O. 1990, c. S. 18. 

The Ministry of Health and the IHS will need to know at a minimum the number of births and deaths in their IHS.  This information is currently collected under the Vital Statistic Act.28
The Statistic Act allows the Lieutenant Governor in Council to authorize the Minister of any ministry of government to collect, compile, analyse and publish statistical information (s. 2).  Statistical information is defined as information relative to the economic, financial, industrial, commercial, social and general activities and condition of persons (s. 1).  This definition does not appear to include information for health purposes.  Therefore, to collect information, other than that provided under the Vital Statistics Act, this Act could be amended to allow for the collection and disclosure of the relevant information.

Finally, however and whatever information is collected the issue of confidentiality is critical. This obligation could be set out in the draft Personal Health Information Protection Act (see section below on Health Information Systems).

Discussion points:

· What mechanism should be used to enrol individuals?

· To what degree can individuals be restricted in seeking services from providers outside of their IHS?

· How should payment be made for receipt of services outside of the IHS?

· Who should make decisions regarding the purchase of provider services?

· How should information on enrolees’ be gathered and stored while respecting privacy?

4.  IHS Characteristic: Health Information Systems

In the fall of 1997 the Ontario Government released draft legislation entitled Personal Health Information Protection Act, 1997.29  Part IV of the draft Act permits computer database linkages containing health information under certain circumstances.  That is, it outlines procedures (a) to allow health information custodians30 to link databases with each other31 and (b) to allow health information custodians to link databases with non-health information custodians.32  It is a matter of opinion whether these procedures adequately balance the protection of an individual’s privacy with the flexibility of allowing providers access to necessary information.

It will be necessary to add provisions to the draft Act to include the IHS as a (a) health information custodian (s. 2) given that it will require access to health information in order to meet the needs and coordinate the integration of services to the rostered population it serves, and (b) permitted recipient of health information33 (s. 14).  Furthermore, provision will have to be made describing a standardized provincial administrative infrastructure to support the IHSs in their health service delivery and in meeting provincial data standards. It is assumed that the individuals who prepared the draft Act considered those Acts (or parts of those Acts) currently in place that would have to be amended or repealed pursuant to this draft Act.  Therefore, for the purposes of this paper this research has not been repeated. If this draft Act is not passed, amendments to current legislation will be required to allow for the linkage of health information to support an integrated health system.

Discussion point:

· Is the current procedure as outlined in the draft Act a deterrent to integrating health systems?

5.  IHS Characteristic: Funding

Ontario uses an estimates process to deal with the financial, legal and political expenditure of public revenue.34  This means that each ministry submits a budget to the Legislative Assembly outlining the amount and purpose for the money it requests.  This global amount of money is then broken down into votes. For example, there is a vote for monies for “hospitals and related facilities”.  The votes are then further broken down into “items” which, in turn, are broken down into a standard accounts classification.  This process emphasizes a silo approach since funds can not be appropriated for different purposes without requiring changes to the votes. 

There are two ways that the votes of the Ministry of Health could be altered. The first is that the Ministry of Health could put forward as many votes as there are IHSs in the province.  For example, if there are thirty IHSs, then the Ministry would submit thirty votes -- one for each IHS.  The second approach would be to add one or more votes for integrated health systems overall.

Changes, however, would have to occur at the items and/or standard accounts classification level because the IHSs will be determining the details of where the monies will be directed.   The current estimates process and voting structure makes it difficult to pay for IHS funding because currently every dollar is allocated by the Ministry for a particular purpose and can not be changed.  White35 in his article suggests that the votes could be written as financing health care of the IHS and that they are “universal” (i.e., the monies can be used for whatever purpose the IHS designates). This change in voting structure would have to be negotiated with the Management Board of Cabinet.

There are at least two options that could be considered that would begin to integrate health funding. The first is historic precedent and the second is zero based budgeting.  Historic precedent would “transfer” money based on past practice and give it to the IHS.  The second is that the IHS would put forward to the Ministry a budget based on the perceived needs of its rostered population.  A hybrid of these two options could also be used.

In an IHS, funding based on a capitation formula would flow from the Ministry of Health to the IHS. The IHS in turn would determine the allocation of the monies based on the needs of its rostered population.  Each provider within the IHS would determine their own resource allocation at the micro level.  Amendment to current legislation or a new statute (e.g., IHS Act) is necessary for this kind of delegation from the Ministry to an IHS.  In addition, policy guidelines or legislation is required to outline any new requirements/restrictions related to funding and to clarify the myriad of unwritten guidelines currently abounding related to Ministry of Health funds.     

Discussion point:

· Should there be one IHS vote or as many IHSs votes as there are IHSs?

6.  IHS Characteristic:  Relationship to Fee-For-Service

It has been suggested that in the short term the current fee-for-service system would continue to exist.36  Thus, the current legislative structures (ie. Health Insurance Act, R.S.O. 1990, c. H.6; Health Care Accessibility Act, R.S.O. 1990, c. H.3) that pay providers, in particular, physicians would continue to exist.  

However, if changes are expected to the payment structure, some provisions appear to already be in place.  For example, currently, under the Health Care Accessibility Act, the Minister of Health may enter into agreements with the Ontario Medical Association, the Ontario Dental Association and the Ontario Association of Optometrists to provide for methods of negotiating and determining the amounts payable under OHIP in respect of the rendering of insured services to insured persons (s. 3).  The Health Insurance Act currently provides that the Minister may enter into arrangements for the payment of remuneration to physicians and practitioners rendering insured services to insured persons on a basis other than fee-for-service [s. 2(2)].  

If a system-wide integration including physician services is to be part of the IHSs’ mandate, including the salary provision of its health care providers37, then the appropriate legislative changes would be necessary (i.e., amendments, such as the IHS paying physicians on behalf of the Ministry).  Also, to prevent under serving, provincial ranges for total remuneration to health care professionals should be outlined in legislation.  The Ministry, however, must retain ultimate responsibility and accountability as it must ensure that the Health Insurance Act is complying with the Canada Health Act.38
Discussion points:

· To what extent should IHSs participate in payment delivery under the current fee-for-service payment structure?

· What should be the involvement of IHSs with respect to payment to professionals, whether fee-for-service or salary?

7.  IHS Characteristic: Primary Care Focus

IHSs are to make primary care services central to their spectrum of services.39  This focus could be outlined in policy guidelines or amendments to the Ministry of Health Act or in a new statute. In addition, permitting other non-physician professionals to bill under the Health Insurance Act or through the implementation of other physician payment structures than fee-for-service, health care professionals would be supported in furthering health promotion and disease prevention.

Discussion point:

· What alterations to existing legislation are required to emphasize the importance of primary care in an IHS model?

C.  OTHER LEGISLATIVE ISSUES

1.  Pay Equity Act, R.S.O. 1990, c. P.7
At least one organization perceives the Pay Equity Act, R.S.O. 1990, c. P.7, as restricting integration of health systems. This issue would need to be addressed.

2.  Other Legislation
Other pieces of legislation may need to be considered in implementing an integrated health system. For example, consideration, may need to be given to amending the following legislation:

the Community Psychiatric Hospitals Act, R.S.O. 1990, c. 21; the Alcoholism and Drug Addiction Research Foundation Act, R.S.O. 1990, c. A.16; the Ontario Mental Health Foundation Act, R.S.O. 1990, c. O.26; the Cancer Act, R.S.O. 1990, c. C.1; the Health Cards and Numbers Control Act, 1991, S.O. 1991, c.1; the Health Protection and Promotion Act, R.S.O. 1990, c. H.7; the Laboratory and Specimen Collection Centre Licensing Act, R.S.O. 1990, c. L.1; the Mental Hospitals Act, R.S.O. 1990, c. M.8; the Ontario Drug Benefit Act, R.S.O. 1990, c. O. 10 and others.  

The amendments to these Acts will be affected by the functions and roles of the IHSs and the Integrated Academic Health Systems.

D.  PROCEDURES TO MAKE THE LEGISLATIVE CHANGES
The legislative supports necessary to implement and maintain an integrated health system are not insurmountable.  On the basis of the discussion presented in this paper, two methods exist to make the requisite legislative changes.  The first is through omnibus legislation, and the second through individual amendments to each Act.

1.  Omnibus Legislation
The advantages of an omnibus approach:

· all changes to relevant legislation are done concurrently

· all changes are related to one concept: that of an integrated health system

· clarity: it allows all changes to be read together

· practical

· given the number of required changes, it is expeditious.

The disadvantages of an omnibus approach:

· often viewed negatively

· individuals and interest groups perceive their ability to express their agreement and disagreement as circumscribed

· the concerns of many are raised all at once

· often a great deal of power is given to the Lieutenant Governor to pass regulations.

2.  Amendment
An advantage of proceeding one amendment at a time is that the changes Government wishes to implement are seen to be more controlled.  A disadvantage is that it is cumbersome and time-consuming.

E.  SUMMARY
From a legislative perspective, creation of IHSs will require that attention be given to the following:

1.  To create or recognize IHSs as organizational entities/structures responsible for providing an integrated continuum of health services, receiving funds from the Ministry of Health based on the needs of its rostered population, and implementing health policy directives from the Ministry of Health.  This could be done through a statute (e.g., IHS Act); or through amendment to the Ministry of Health Act; or through the Corporations Act. 

2.  To re-negotiate the estimates/voting process with the Management Board of Cabinet to provide for an IHS vote(s).

3.  To amend specific current legislation depending upon the agreed upon characteristics of the model as well as the actual scope of authority devolved to the IHS (i.e., responsibility for payment to physicians). 

Given that an integrated health system approach is a new way of delivering health care services in Ontario, thoughtful consideration of the appropriate statutory structures will be an ongoing process and will require further discussion beyond the scope of this paper.  And while the legislative changes required to support implementation of an integrated health system poses a number of challenges, these challenges can be addressed. 
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APPENDIX 1

HSRC’s Vision of Ontario’s Health Services System

(Released in January 1997)

Our vision is of a publicly administered health services system that provides universally available, comprehensive, accessible and portable services that meet or exceed internationally-derived performance benchmarks. A provincial system organized to foster diversity among its elements and decision-making by the people affected, it is constituted of sectors
 that together provide the full spectrum of health services needed to promote health and provide health care for Ontario’s population.

We see a health services system in which regions, the sectors and their component institutions and organizations are distinctive, but committed to purposes in common. The contributions of each region, sector, institution, and organization are integrated, and complement those of all others to meet the provincially set policies, goals, objectives, and priorities necessary to achieve Ontario’s vision of health.

APPENDIX 2
Table summarizing changes necessary to meet seven minimal characteristics of an integrated health system.
	MINIMAL CHARACTER-ISTICS OF AN IHS

	DEFINITION
	KEY ISSUES
	PROPOSED STRATEGIES

	SCOPE OF SERVICE
	The IHS is responsible for the provision of publicly funded services.
	1.  Statutory establishment or recognition of IHSs.

2.  Necessity for an IHS structure.
	1.  Three options:

a.  Draft a new statute (ie. an IHS Act) or

b.  Amend the Ministry of Health Act.

c.  Use the Corporations Act.



	FINANCIAL AND ORGANIZA-TIONAL FLEXIBILITY
	The IHS is responsible to develop appropriate arrangements with providers.  A single governance structure with subsidiary governance mechanisms for individual institutions /sectors.
	1. Ability for providers to form relationships with other providers.

2.  Legislative support to permit integration of health services.

3.  Determine funding flow.
	1.  Amend legislation to permit institutions to set up relationships amongst themselves.

2.  Amend legislation that requires ministerial approval or licensure such that approval/licensure is either (a) delegated to the IHS or (b) that the Ministry cannot provide its approval/licenses without consulting the IHS.  

3.  Amend legislation or in a new Act provide for funding and how this money will be transferred to the IHS.

	ROSTER OF ENROLEES
	The IHS is responsible to provide services to its rostered population.
	1. Maintain Canada Health Act principles.

2.  Access to statistics and population health information.


	1.  Ensure IHSs provide universal access to comprehensive publicly funded health services.

2.  Amend relevant legislation to permit necessary collection of statistical information.

	INFORMATION SYSTEMS
	The IHS is responsible to develop and maintain an information system.
	1.  Information sharing and protection of privacy.

2.  Common or standardized information systems.
	1.  Amend the draft Act to include the IHS.

2.  Regulate for a common information system to be used by providers and IHSs.

3.  Ensure the draft Act allows for province-wide technological standards and guidelines.

	FUNDING
	Funding is provided via per person funding (capitation system).
	1.  Transfer of funds from the Ministry to the IHSs.

2.  Global/universal funding (ie. eliminate envelope funding).

3.  Incentives for providers to integrate their services.  

4. Specify the formula for determining funding (ie. Blended fee or age and sex as primary indicators).
	1.  Amend legislation or in a new Act outline the transfer and accountabilities.

2.  Negotiate a new votes process with Management Board of Cabinet.

3.  Amend legislation or in a new Act outline standards for budget design and reporting.

4.  Determine a formula that is fair, appropriate, relevant and simple to implement.

	RELATIONSHIP TO FEE-FOR-SERVICE
	Initially the IHS would exist with fee-for-service.  Eventually other arrangements could be implemented.
	1.  Initially no change is required.

2.  Implement over time other payment service arrangements.
	1.  Initially no changes required.

2.  If other payment structures are required then legislation would have to be amended or a new Act drafted.  

	PRIMARY CARE FOCUS
	The IHS makes primary care services central.
	1.  Focus on primary care.
	1.  Time lines for implementing the IHS should first focus on primary care.

2.  Amend legislation or in a new Act place emphasis on primary care.
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�  	Long term care sector, home care sector, primary care sector, hospital sector, etc.


� 	The following Vision of Health was developed by the Ontario Premier’s Council on Health Strategy and adopted in the Provincial Legislature in the Spring of 1989: We see an Ontario in which people live longer in good health, and disease and disability are progressively reduced. We see people empowered to realize their full health potential through a safe, non-violent environment, adequate income, housing, food and education, and a valued role to play in family, work, and the community. We see people having equitable access to affordable and appropriate health care regardless of geography, income, age, gender, or cultural background. Finally we see everyone working together to  achieve better health for all.


�  The headings and definitions are taken from the Canadian Health Services Research Foundation.  Context, Scope and Timelines for Three Policy Syntheses, (unpublished) 1998.  
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